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Ozet

743 Sayili Tirk Kanunu Medenisi'nde, esler arast hukuki islemler 169. madde de diizenlenmekteydi. Mezktr hitkme gore,
kadin esin hukuki tasarrufta bulunabilmesi i¢in sulh hukuk hakiminin onayr gerekmekteydi. Fakat 4721 Sayili Medeni
Kanun ile birlikte séz konusu hitkmiin yiirtirlikten kalkmas: ve esler arasindaki hukuki islemlerde islem serbestisi
prensibinin getirilmesi Tiirkiye'de kadin erkek esitliginin saglanmasina yonelik atilmis ¢ok dnemli bir adim olmugtur.
Tiirk Medeni Kanunu’nun 193. maddesinde diizenlenen eslerin hukuki islemleri bagliklt hitkme gére “Kanunda aksine
hiikiim bulunmadikea, eslerden her biri digeri ve ti¢lincii kisiler ile her tiirlii hukuki islemi yapabilir” sekli ile hitkiim tesis
edilmis bulunmaktadir. Bu maddenin 743 sayilt Tiirk Kanunu Medenisi’'nde kargiligi bulunmamaktadir. 4721 Sayili Tiirk
Medeni Kanun’da getirilen diizenlemeye gore; kural olarak eslerden her biri digeri ile her tiirli hukuki islemi yapabilecegi
gibi, eslerin her biri tigiincii kisiler ile de her tiirlii hukuki islemi yapabilir. Bu durumda herhangi bir yetkili makamin
onayi veya diger esin rizast sart degildir. Devamla TMK 194. maddesinde “aile konutu” bagliginda diizenlenen hiikme
gore; “Eslerden biri diger esin agik rizasi bulunmadikga aile konutu ile ilgili kira sézlesmesini fesh edemez, aile konutunu
devredemez veya aile konutu tizerindeki haklari sinirlayamaz.” hitkmii getirilmis bulunmaktadir. Aile konutu ile ilgili
islemlerin, TMK 193. .maddesinde diizenlenen eslerin hukuki islem serbestilerinin istisnasini tegkil ettiginden, “Eslerden
biri aile konutunun miilkiyeti kendisine ait olsa, aile konutu onun kisisel mali dahi olsa bu konutu diger esin agik rizas
bulunmadik¢a bagkalarina devredemeyecek satig, satis vaadi, bagis, dliinceye kadar bakma sozlesmesi gibi akitler
yapamayacak, aile konutu tizerinde haklari sinirlayan hukuki islemlerde de bulunamayacak aile konutu tizerinde sinirlt ayni

hak da tesis edemeyecektir.”
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Abstract

In the Civil Code of Turkish Law No. 743, legal transactions between spouses were regulated in Article 169. According
to the aforementioned provision, the approval of the magistrate was required in order for the wife to make legal
dispositions. However, with the Civil Code No. 4721, the abolition of the said provision and the introduction of the
principle of freedom of action in legal transactions between spouses have been a very important step towards ensuring
gender equality in Turkey. According to the provision titled legal transactions of spouses regulated in article 193 of the
Turkish Civil Code, a provision has been established as “Each of the spouses can make all kinds of legal transactions with
the other and third parties, unless there is a provision to the contrary in the law”. This article has no equivalent in the
Turkish Civil Code No. 743. According to the regulation introduced in the Turkish Civil Code No. 4721; As a rule, each
of the spouses can make all kinds of legal transactions with the other, and each of the spouses can make all kinds of legal
transactions with third parties. In this case, the approval of any competent authority or the consent of the other spouse is
not required. Continuing, according to the provision regulated under the title of “family residence” in Article 194 of the
TMK; “One of the spouses cannot terminate the rental agreement regarding the family residence, transfer the family

residence or limit the rights on the family residence without the express consent of the other spouse.” Since the




transactions related to the family residence constitute the exception to the freedom of legal action of the spouses
regulated in Article 193 of the TMK, “A sale, promise of sale that cannot be transferred to others without the express
consent of the other spouse, even if one of the spouses owns the ownership of the family residence, even if the family
residence is his/her personal property. It will not be able to make contracts such as donations, maintenance contracts
until death, cannot take legal actions limiting the rights on the family residence, nor can it establish limited real rights

on the family residence.”
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